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 1.  TIME:  9:00   CASE#: MSC17-01338 
CASE NAME: MARTINI VS. NEK INS. 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY CHRISTOPHER MARTINI 
* TENTATIVE RULING: * 
 
Granted.  All Requests for Admission are deemed admitted.  Sanctions awarded against 
Intervener and its attorney Jeffrey Lowe in the amount of $2,000, which are to be paid by 
September 30, 2020. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00163 
CASE NAME: AGUILERA VS. ALLEN 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY MARTIN LOPEZ AGUILERA 
* TENTATIVE RULING: * 
 
Before the Court is a motion by the Plaintiffs to file a second amended complaint ("SAC"). 

For the reasons set forth, the motion is granted. 

Facts Relevant to Motion 

Plaintiffs include approximately 40 residents and former residents of Kimball's Mobilehome Park 

located in San Pablo. Defendants are owners or managers of the Park. The lawsuit arises out of 

Defendants' alleged failure to properly maintain the condition of the condition of the Park in a 

safe and habitable manner and in accordance with applicable statutory and other standards, 

and two landslides that occurred at the Park in January and February 2017 which resulted in 

some of the mobilehomes being red-tagged and rendered uninhabitable.  

Plaintiffs filed their complaint initiating this action on January 23, 2018. The Complaint alleged 

eleven common law and statutory causes of action, including negligence, breach of the 

warranties of habitability and quiet enjoyment, nuisance, intentional infliction of emotional 

distress, unfair business practices, Mobilehome Residency Law violations, trespass, and 

constructive eviction, among other claims for relief. In November 2018, the parties stipulated to 

allow Plaintiffs to file a first amended complaint to add six additional plaintiffs to the lawsuit. 

Plaintiffs now seek leave to amend their complaint again to add eight new plaintiffs, including six 

minors and two adults. They do not add new causes of action but seek to add new allegations 

regarding failure to repair and habitability defects, among other new allegations. (Mot. p. 5, ll. 

13-21.)  

Trial is set for February 22, 2021, leaving several months for any additional law and motion 

proceedings or discovery Defendants may need to address the new claims. 
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Standards Governing Motion for Leave to Amend 

In support of the motion for leave to amend, Plaintiffs cite Code of Civil Procedure §§ 473 and 

576. Code of Civil Procedure § 473(a)(1) grants the Court authority, "in furtherance of justice," 

to allow parties to amend their pleadings "on any terms as may be proper." Under that statute, 

if leave to amend is granted, the Court is authorized to postpone or continue trial if the 

amendment of the pleading necessitates the postponement. (CCP § 473(a)(2).)  

Code of Civil Procedure § 576 similarly provides broad discretion to the trial court to permit 

amendments to pleadings: "Any judge, at any time before or after commencement of trial, in the 

furtherance of justice, and upon such terms as may be proper, may allow the amendment of any 

pleading or pretrial conference order." 

"California courts have 'a policy of great liberality in allowing amendments at any stage of the 

proceeding so as to dispose of cases upon their substantial merits where the authorization 

does not prejudice the substantial rights of others.' [Citation omitted.] Indeed, 'it is a rare 

case in which 'a court will be justified in refusing a party leave to amend his pleading so 

that he may properly present his case.' [Citation and internal quotations omitted; emphasis 

added.]" (Douglas v. Superior Court (1989) 215 Cal.App.3d 155, 158 [noting the fact that the 

party had already amended his pleading twice before was not by itself grounds to deny leave to 

amend again].) (See also Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760-761;  

Weingarten v. Block (1980) 102 Cal.App.3d 129, 134 ["The trial court has discretion to allow an 

amendment to any pleading in furtherance of justice at any time before or after the 

commencement of trial (Code Civ. Proc., §§ 473, 576). Liberality in permitting amendments is 

the rule [citation omitted]."].) 

The decision whether to grant leave to amend is committed to the sound discretion of the trial 

court. (Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081.) However, the Court 

may be found to have abused its discretion if leave to amend is refused where there is no 

showing of prejudice to the other party by allowing the amendment. (Fair v. Bakhtiari (2011) 195 

Cal.App.4th 1135, 1147; Thompson Pacific Construction, Inc. v. City of Sunnyvale (2007) 155 

Cal.App.4th 525, 544-545.) 

Analysis 

Defendants' Opposition only contests the addition of the two adult plaintiffs, Kimberly Ramirez 

and Isaura DeAnda. Defendants do not contend the amendments to add the six new minor 

Plaintiffs or allegations of additional habitability and repair problems are improper or prejudicial. 

The Court therefore grants Plaintiffs leave to amend to add the six new minor Plaintiffs and new 

substantive allegations regarding repair and other defects at the Park. 

Defendants oppose the Court granting leave for Plaintiffs to amend to add Ms. Ramirez and Ms. 

DeAnda as plaintiffs on the ground that the allegations on the face of the SAC show their claims 

are by the statute of limitations. They contend the claims asserted by Ramirez and DeAnda do 

not relate back to the initial filing of the complaint, that the causes of action accrued as of 
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February 2017 when the large landslide occurred, and that their claims are subject to the three 

year statute of limitations, which makes them untimely.  

Under the case law, the "better practice" is for the Court not to address the merits of a proposed 

amended pleading in the motion for leave to amend, and to allow the merits instead to be 

addressed through a demurrer, motion for judgment on the pleadings, or other appropriate 

pleading after the amended pleading is filed. (Atkinson v. Elk Corp., supra, 109 Cal.App.4th 739, 

760-761; Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.) 

Defendants do not contend that they would be prejudiced by the filing of the SAC, except to the 

extent that they contend the new claims by Ms. Ramirez and Ms. DeAnda cannot be asserted 

based on the statute of limitations. The Court therefore grants leave to Plaintiffs to file their 

SAC. The Court will follow the "better practice" and address the statute of limitations or other 

arguments Defendants may assert that bar the new Plaintiffs' claims through a demurrer, motion 

for judgment on the pleadings or other appropriate filing after the SAC is filed. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00218 
CASE NAME: CMG MORTGAGE VS. WEST ONE CAPITAL 
HEARING ON MOTION FOR PREJUDGMENT INTEREST 
FILED BY CMG MORTGAGE INC. 
* TENTATIVE RULING: * 
 
Continued to 9/17/20 at 9:00 am per fax. 
  

  

 4.  TIME:  9:00   CASE#: MSC18-01588 
CASE NAME: SILVA VS. CITY OF SAN PABLO 
HEARING ON MOTION TO LIFT STAY 
FILED BY NOE ADALBERTO SILVA, VERONICA DE SILVA 
* TENTATIVE RULING: * 
 
Vacated.  Stay was lifted on July 21, 2020 at the request of the parties at the CMC. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01833 
CASE NAME: BONNER VS. SPARGO 
HEARING ON MOTION TO APPROVE GOOD FAITH SETTLEMENT 
FILED BY RICHARD SPARGO 
* TENTATIVE RULING: * 
 
 
           Defendant Richard Spargo’s Motion for Determination of Good Faith Settlement with 
Shaquela Jackson is granted.   
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 Ms. Jackson agreed to compromise of $900,000, paid by USAA Insurance on behalf of 
Defendant Spargo.  The Settlement was executed in July 2020.  The Settlement includes a 
general release under Civil Code Section 1542. Ms. Jackson agreed to dismiss all of her claims 
against Spargo.  Ms. Jackson is responsible for paying all liens, including medical bill.  
Defendant maintains the settlement of $900,000 is proportionate to Defendant’s potential liability 
for Ms. Jackson’s claims.  Defendant asserts the settlement has little effect on the remaining 
parties, as there is sufficient insurance funds to cover claims, so their interests are protected. 
 
 There are no other defendants and no cross-complaints. The motion is unopposed and 
the settlement is in good faith when Tech-Bilt factors are considered. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01833 
CASE NAME: BONNER VS. SPARGO 
HEARING ON MOTION TO APPROVE GOOD FAITH SETTLEMENT 
FILED BY RICHARD SPARGO 
* TENTATIVE RULING: * 
 
 
            Defendant’s Richard Spargo’s Motion for Determination of Good Faith Settlement of 
Lamar Jackson’s claim is denied without prejudice. 
 
Background 
 
 The claims in this case arise out of a four-vehicle accident, occurring on June 2, 2018, 
on Highway 80 westbound in West Sacramento.   Defendant Richard Spargo (DOB: 5/22/1928) 
was traveling in heavy traffic in the middle lane. Traffic slowed and stopped and Mr. Spargo 
slammed on the brakes, but his Toyota Rav 4 struck the rear of Brittney Bonner’s Kia Forte and 
pushed the car forward into another vehicle.  The facts of the accident are not in dispute.  
Liability is not in dispute.  Richard Spargo admitted his negligence for the subject accident.  
 
    In the collision, Brittney Bonner, her 4-year-old son Kyree Jackson-Bonner, and a 
passenger Shaquela Jackson were injured.  Tragically, Ms. Bonner’s 18-month-old son, Khalil 
Jackson-Bonner lost his life.   
 
  Lamar Jackson, the biological father of Kyree and Khalil, filed an action in Sacramento 
for the wrongful death of Khalil against Brittney Bonner and Richard Spargo arising out of the 
accident.  Mr. Jackson was never married to Brittney and there is no court order establishing 
paternity of Khalil.  Mr. Jackson’s name is not on the birth certificate of either child.  Years 
before the accident, the relationship between Brittney and Lamar had deteriorated and they 
have not lived together since 2013.  Brittney was raising both boys as a single mother. 
 
 Mr. Jackson has dismissal the case against Brittney Bonner with prejudice.   
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Motion for Good Faith Settlement with Lamar Jackson 
 Pursuant to CCP § 877.6, Defendant Spargo moves for a determination of good faith 
settlement with Plaintiff Lamar Jackson.  Lamar Jackson made an initial demand of $800,000.  
After negotiations with offers and counter demands, Mr. Jackson agreed to a compromise of 
$400,000.  The settlement includes a general release under CCP § 1542, a dismissal of his 
claims against Richard Spargo, with each party bearing their own costs and fees.  Additional 
terms include payment from the proceeds for past due child support for Kyree Jackson-Bonner 
from March 14, 2014 to July 14, 2014 in the sum of $5,775.00.  Additionally, Mr. Jackson will set 
up an annuity to cover future child support payments of $150 per month until March 14, 2032.  
From the proceeds Mr. Jackson agreed to pay one half of $9,651.01 for the Department of 
Health Care Services/Medi-Cal lien. Mr. Jackson agreed to pay from the proceeds one-half of 
the medical liens for decedent Khalil Jackson-Bonner’s medical treatment.   
 
   In the motion, Defendant asserts Mr. Jackson has a valid claim for the wrongful death 
of Khalil as he is an heir.  A biological parent may filed a cause of action for the death of a 
minor child. (CCP § 377.60.)  Brittney Bonner, the mother of Khalil, readily admitted Jackson is 
the father.   
  
 As mentioned above, Defendant’s liability is not in dispute.  However, Plaintiffs Brittney 
Bonner and Kyree Jackson-Bonner dispute Mr. Jackson’s standing to bring the wrongful death 
action.  It is Ms. Bonner’s position that Mr. Jackson did not acknowledge Khalil as his son when 
he was alive.  However, Defendant points out that an opposition to a motion for good faith 
settlement is not likely the proper vehicle to assert arguments against standing for a wrongful 
death action.  Ms. Bonner has not filed a Declaratory Relief Action or filed a Probate Action or 
sought any order from the Family Court.   
 
 The Court agrees with Defendant that the Court is not making a determination of Mr. 
Jackson’s standing to bring a wrongful death action, on this motion to determine good faith 
settlement. Defendant argues that under the circumstances, where Bonner filed a separate 
claim, the amount of $400,000 is within the ballpark for a biological father of a minor child and is 
within the reasonable range for settlement given Defendant’s certain liability.  Research of 
verdicts and settlements provided information on average of $1,425,000 for wrongful death 
involving a young minor child.  The settlement of $400,000 represents about 28% of what 
Defendant claims the likely settlement will be.   
 
 One of the Tech-Bilt factors to consider is "The 'allocation of settlement proceeds among 
plaintiffs.”  Here, the Court is having difficulty with determining that approximately 28% percent 
of the wrongful death damages should be allocated to Mr. Jackson. From the evidence 
presented, Mr. Jackson does not appear to have had a consistent or significant presence in 
Khalil life, nor Khalil in Mr. Jackson’s life. 
 
 Assuming Mr. Jackson can establish he is the heir. “Damages awarded to an heir in 
a wrongful death action are in the nature of compensation for personal injury to the heir. 
[Citation.]  ‘A plaintiff in a wrongful death action is entitled to recover damages for his own 
pecuniary loss, which may include (1) the loss of the decedent's financial support, services, 
training and advice, and (2) the pecuniary value of the decedent's society and companionship—
but he may not recover for such things as the grief or sorrow attendant upon the death of a 
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loved one, or for his sad emotions, or for the sentimental value of the loss. [Citations.]” (Quiroz 
v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1264.  
 
 Here, Defendant presented evidence Mr. Jackson’s involvement with Khalil, which was 
limited. The evidence includes, Mr. Jackson was a professional barber and visited with Khalil 
when Brittney Bonner brought the boys for haircuts.  He had an agreement with Bonner to pay 
$150 per month for child support for Khalil and Kyree, but Ms. Bonner claims he paid that 
amount no more than two times.  He visited Khalil when permitted, but Ms. Bonner presented 
evidence that included one visit at the park.  Mr. Jackson was present at the hospital when 
Khalil passed away, but Ms. Bonner presented evidence that Mr. Jackson stated he was there 
for his son Kyree.  Jackson attended the funeral and contributed $500.00 towards the funeral 
and burial expenses. 
 
 Ms. Bonner has presented evidence that Mr. Jackson was not much in Khalil’s life.  
He repeatedly denied paternity. (Herman Decl., Exh. 1, Bonner Depo.)  Mr. Jackson never had 
a meal with Khalil (Herman Decl., Exh. 3, RFA 8), never bathed him Herman Decl., Exh. 3, RFA 
6), never purchased a gift for Khalil, (Herman Decl., Exh. 3, RFA 5), and never took him to the 
doctors (Herman Decl., Exh. 3, SPROG 26, 45).  Mr. Jackson has no photographs of himself 
and Khalil. (Herman Decl., Exh. 3, SPROG 42).     
   
 Mr. Lamar presented declaration from his mother, stepfather and cousin. Each declared 
that Mr. Jackson talked about his sons, both Khalil and Kyree.  Neither remember specific dates 
and times of these talks.  Mr. Jackson’s mother declares she discussed with Lamar about 
bringing his sons to her house and spending the night and talked of having the boys come over 
for Christmas.   Mr. Jackson’s evidence does not demonstrate actual time spent with his sons. 
Neither of the declarants mentioned seeing Mr. Jackson with his sons or any activities Mr. 
Jackson conducted with his sons. 
 
 “‘The measure of damages [in a wrongful death action] is the value of the benefits the 
heirs could reasonably expect to receive from the deceased if [he or] she had lived [citations].’ 
[Citations.]   In other words, ‘[it] is the probable value of the decedent's life to those for whom the 
action is brought . . . .’ [Citation.]… Our Supreme Court has ‘repeatedly declared in [its] 
decisions, the loss of comfort and society are to be considered only 'with reference to the value 
of the life of the deceased and the pecuniary loss to the plaintiff caused by the death.' [Citation.]”   
(Canavin v. Pac. Southwest Airlines (1983) 148 Cal.App.3d 512, 520.) 
 
 From the evidence presented, the Court cannot determine that the probable pecuniary 
loss to Mr. Jackson is in the ballpark of $400,000, given the limited relationship Mr. Jackson had 
with his son. 
 
  Additionally, another factor in the Court’s decision is the fact that the dispute over 
Mr. Jackson’s status as an heir has not been resolved. While Ms. Bonner indicates the she is 
willing to have an evidentiary hearing in Probate to determine if Mr. Jackson qualifies as an heir, 
the Court notes that such action has not been filed and Ms. Bonner is advised to take action to 
resolve that issue. 
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 7.  TIME:  9:00   CASE#: MSC19-01308 
CASE NAME: SOLARI VS. PHH MORTGAGE 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY GREGORY SOLARI, JENNIFER SOLARI 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for leave to file an amended complaint is granted.  Plaintiffs shall file 

and serve the amended complaint on or before September 25, 2020. 

 The Court finds that the policy favoring the amendment of pleadings outweighs any 
prejudice to defendant PHH Mortgage Co., under the circumstances of this case.  (See, Mesler 
v. Bragg Management Co. (1985) 39 Cal.3d 290, 296-297.)  The Court further finds that it 
should defer a consideration of the substantive merits of the amended complaint for future 
proceedings.  (See, Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the 
better course of action would have been to allow [the plaintiff] to amend the complaint and then 
let the parties test its legal sufficiency in other appropriate proceedings”].)  However, plaintiffs 
should consider deleting those causes of action rendered moot by the dismissal of defendant 
Catamount Properties.  Plaintiffs should also consider deleting the references to federal consent 
decrees, which would seem to create needless confusion concerning the nature of plaintiffs’ 
legal theories. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01914 
CASE NAME: SHOOK VS. REDLE 
HEARING ON MOTION TO CONTINUE TRIAL DATE 
FILED BY FRANK G. REDLE 
* TENTATIVE RULING: * 
 
Granted on condition that the new trial date is set for late February or early March, 2021.  
Appear to set dates. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02414 
CASE NAME: GOODMAN VS. LEISURE SPORTS INC. 
HEARING ON MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY 
FILED BY LEISURE SPORTS INC. 
* TENTATIVE RULING: * 
 
Vacated per notice of taking motion off calendar filed 09/02/20. 
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10.  TIME:  9:00   CASE#: MSC19-02434 
CASE NAME: CHING VS. QUALITY HEALTHCARE 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & COMPLAINT 
FILED BY CRAIG MITCHELL, et al. 
* TENTATIVE RULING: * 

 
The motion to quash service of summons for lack of personal jurisdiction filed by 

defendants Craig Mitchell and Veteran’s InHome Family Care, LLC (“VIFC”) is denied. 
 
Plaintiff has sued four defendants in this case for the return of a $35,000 investment she 

sent to VIFC.  The investment was to be used to convert a motel or hotel into a health care 
facility.  Two of the defendants, Quality Health Asset Management (“QHAM”) and Tracy Brown 
are apparently California residents.  Moving defendants Mitchell and VIFC are not.   

 
Plaintiff concedes that the contacts of Mitchell and VIFC are insufficient to sustain 

general personal jurisdiction, but argues they are sufficient to support specific personal 
jurisdiction. 

 
A California court may not assert jurisdiction simply because the injury occurred here.  

(Shisler v. Sanfer Sports Cars, Inc. (2005) 146 Cal.App.4th 1254, 1260.)  Rather, “[s]pecific 
jurisdiction exists when (1) the defendant has purposefully availed himself or herself of doing 
business in the state; (2) the controversy at issue arises from or is related to the defendant's 
forum-related contact; and (3) assertion of jurisdiction  
would be reasonable.”  (Buchanan v. Soto (2015) 241 Cal. App. 4th 1353, 1362-63.)    
 

Th[e] “purposeful availment” requirement ensures that a defendant 
will not be haled into a jurisdiction solely as a result of “random,” 
“fortuitous,” or “attenuated” contact . . . or of the “unilateral activity 
of another party or a third person” . . . Jurisdiction is proper, 
however, where the contacts proximately result from actions by 
the defendant himself that create a “substantial connection” with 
the forum State.  . . .  

 
Jurisdiction in these circumstances may not be avoided merely 
because the defendant did not physically enter the forum State. . . 
. [I]t is an inescapable fact of modern commercial life that a 
substantial amount of business is transacted solely by mail and 
wire communications across state lines, thus obviating the need 
for physical presence within a State in which business is 
conducted. . . . (Burger King Corp. v. Rudzewicz (1985) 471 U.S. 
462, 476 (emphasis in original).)   

 
“A plaintiff opposing a motion to quash service of process for lack of personal jurisdiction 

has the initial burden to prove, by a preponderance of the evidence, facts establishing 
purposeful availment and a substantial connection between the defendant's forum contacts and 
the plaintiff's claim. . . . If the plaintiff satisfies that burden, the burden shifts to the defendant to 
show that the exercise of jurisdiction would be unreasonable, that is, would not comport with fair 
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play and substantial justice.”  (Anglo Irish Bank Corp., PLC v. Superior Court (2008) 165 
Cal.App.4th 969, 980) (internal quotations omitted) (court concluded that by soliciting investors 
in California through personal visits, defendants established sufficient contacts with California).)  
 

Plaintiff has submitted the following evidence in support of her claim that specific 
personal jurisdiction exists.   

 
In mid-2018 she was approached by an agent of QHAM with an investment opportunity 

with VIFC.  She would provide benefactor funding to organizations like VIFC to convert hotels 
and motels into care facilities.  (Ching Decl., ¶ 2.)   

 
Shortly after this initial solicitation, she spoke with Craig Mitchell of VIFC, who stated that 

in order to move forward with his plans to purchase hotels and/or motels and convert them into 
health care facilities, he required a “Benefactor Funding” contract.  (¶ 3.)    
 

On August 20, 2018, Ching signed a Benefactor Funding Agreement in California.  Craig 
Mitchell, acting individually and on behalf of VIFC signed the agreement first, also in California.  
(¶ 4.)  The agreement provided that VIFC would return more than double the investment amount 
once it obtained financing.  (Ex. A to Ching Decl.)   

 
Shortly after signing this agreement, Ching wired $35,000 to Mitchell.  (¶ 4.)   
 
On August 26, 2018, Ching received an email from QHAM, who informed her that its 

contract with VIFC had been terminated.  Craig Mitchell was copied on this email.  (¶ 5 and Ex. 
B.)   

 
On August 27, 2018, plaintiff received an email from Craig Mitchell, directing Tracy 

Brown of QHAM to return $27,000 to plaintiff.  (¶ 6 and Ex. C.)  Thus, the investment opportunity 
failed within one week of the date that plaintiff made the investment.   

 
While plaintiff’s declaration is spare, it minimally satisfies her initial burden.  

It demonstrates that defendants contacted her in California and signed the contract in California.  
Defendants essentially admit these key facts.  (Opening Brief at 8:1-2.)    
 

Thus, defendants intentionally sought out a California resident for this investment 
opportunity.  She did not seek them out in Alabama.  Defendants purposefully established 
minimum contacts within California. 
 
 The burden then shifts to defendants to show that the assertion of jurisdiction over them 
in California is unreasonable.  They have failed to meet this burden.  
 

Having deliberately sought an investment from a California resident, defendants should 
reasonably expect to be sued here for the return of the money when the investment immediately 
fails.  (See West Corp. v. Superior Court (2004) 116 Cal.App.4th 1167, 1176-177 (telemarketer 
who upsold plaintiff could fairly be sued in California even though plaintiff initiated the call; 
defendant “intentionally aimed a sales pitch at a California resident”).)   
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Further, California has an interest “in providing its residents with a convenient forum for 
redressing injuries inflicted by out-of-state actors.”  (Burger King, supra, 471 U.S. at 473.)  
“[W[here individuals ‘purposefully derive benefit’ from their interstate activities . . . it may well be 
unfair to allow them to escape having to account in other States for consequences that arise 
proximately from such activities . . . And because ‘modern transportation and communications 
have made it much less burdensome for a party sued to defend himself in a State where he 
engages in economic activity,’ it usually will not be unfair to subject him to the burdens of 
litigating in another forum for disputes relating to such activity.”  (Ibid.)   
 

Roman v. Liberty University, Inc. (20080 162 Cal.App.4th 670 is distinguishable.  There, 
plaintiff sued in tort for personal injuries suffered at the hands of his roommate at the university’s 
campus in Virginia.  He did not sue for breach of contract, as here.  Thus, whether it was fair to 
sue the university in California did not turn on the fact that the university had come to California 
to recruit him to play football and had executed the scholarship agreement here.  Rather it 
turned on the defendant’s action or inaction regarding the roommate in Virginia.  The connection 
between the actions creating liability and the actions in California in Roman was weak.  (Id. at 
681 (“we find that the controversy is unrelated to and does not arise from Liberty's contacts with 
California.”)  Here, the connection is strong.  Defendants approached plaintiff in California to 
make an investment.  Then when the relationship between them and the other defendants 
ended, they failed to return that investment. 

 

  

11.  TIME:  9:00   CASE#: MSC19-02458 
CASE NAME: GUZMAN VS. GUZMAN 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY RAYMUNDO GUZMAN JR. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

12.  TIME:  9:00   CASE#: MSC20-00033 
CASE NAME: QUINTONG VS. LIME FINANCIAL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by CourtCall. 
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13.  TIME:  9:00   CASE#: MSC20-00033 
CASE NAME: QUINTONG VS. LIME FINANCIAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LIME FINANCIAL SERVICES, et al. 
* TENTATIVE RULING: * 
 
Appear by CourtCall. 

 

  

14.  TIME:  9:00   CASE#: MSC20-00974 
CASE NAME: HANCOCK VS. RESIDENTIAL MUTUAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WESTERN MUTUAL INSURANCE CO. 
* TENTATIVE RULING: * 
 
The Demurrer is moot in light of the ruling on the motion to quash (see Line 15). 

 

  

15.  TIME:  9:00   CASE#: MSC20-00974 
CASE NAME: HANCOCK VS. RESIDENTIAL MUTUAL 
HEARING ON MOTION TO QUASH SUMMONS 
FILED BY WESTERN MUTUAL INSURANCE CO. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to quash summons to Plaintiff Anne Hancock’s complaint filed by 

Defendant Western Mutual Insurance Company. Defendant makes a special and limited 

appearance solely for the purpose of bringing its motion to quash. Defendant moves pursuant to 

Code of Civil Procedure § 418.10(a)(1) on the grounds that the Court lacks personal jurisdiction 

over it. Specifically, Defendant argues that Plaintiff’s service does not meet the statutory 

requirements of Code of Civil Procedure § 415.30. 

The Court is in receipt of Plaintiff’s opposition, but notes Defendant’s argument on reply that 

they were not served with this document. The Court reminds Plaintiff that “[b]efore filing any 

document, a party must serve, by any method permitted by the Code of Civil Procedure, one 

copy of the document on the attorney for each party separately represented, on each 

unrepresented party, and on any other person or entity when required by statute or rule.” 

CRC 8.817(a)(1). 

“A summons may be served on a person outside this state in any manner provided by this 

article or by sending a copy of the summons and of the complaint to the person to be served by 

first-class mail, postage prepaid, requiring a return receipt.” (§ 415.40; see § 415.30 [service by 

mail].) Other prescribed statutory methods of service include personal service (§ 415.10) and 

leaving documents at an office, dwelling, or mailing address (combined with a subsequent 
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mailing) (§ 415.20). A corporation may be served by presenting documents to its president or 

chief executive officer, among others. (§ 416.10, subd. (b).) 

Here, Plaintiff mailed Defendant’s agent for service of process, via first class certified mail, a 

copy of the Summons and Complaint and a “Certificate of Service Acknowledgement of 

Receipt.” (Hixon Decl. at ¶ 5.) However, Plaintiff failed to include a return envelope, postage 

prepaid, addressed to the sender for return of the acknowledgment of receipt of summons. (Id. 

at ¶ 6.) Western Mutual Insurance Company did not execute and return the “Certificate of 

Service Acknowledgment of Receipt” to Plaintiff. (Id. at ¶ 7.) 

The effect of Western Mutual Insurance Company’s failure or refusal to execute and return the 

acknowledgment of service is that service by mail was ineffective. (See Tandy Corp. v. Superior 

Court (1981) 117 Cal.App.3d 911, 913.) As a consequence, the motion to quash is granted. 

 

  

16.  TIME:  9:00   CASE#: MSN20-0948 
CASE NAME: EBONY POWELL VS. TERRI BRIARD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

17.  TIME:  9:00   CASE#: MSN20-0954 
CASE NAME: IN RE M. KLEKAR 
HEARING ON APPROVAL OF TRANSFER OF SETTLEMENT PAYMENTS 
SET BY PETITIONER 
* TENTATIVE RULING: * 
 
Appear by CourtCall with Mr. Kleker. 

 

 

18.  TIME:  9:00   CASE#: MSC18-01203 
CASE NAME: NEWCOMER VS. ROVNER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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19.  TIME:  9:00   CASE#: MSC18-01203 
CASE NAME: NEWCOMER VS. ROVNER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ROBERT A. ROVNER, M.D. 
* TENTATIVE RULING: * 
 
The Court has before it an unopposed motion for summary judgment filed by defendants Robert 
A. Rovner, M.D. and Robert A. Rovner, M.D., a Professional Corporation, dba Disc and Spine 
(collectively, “Rovner”). 

Legal Standard 

Rovner contends that this action has no merit under CCP section 437c(a)(1). Section 437c(p)(2) 
supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that one or more elements of 
the cause of action … cannot be established … Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action … The plaintiff or cross-complainant shall not rely upon the 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists. 

In this case, plaintiff Joseph Newcomer (“Newcomer”) pleads a single cause of action against 
Rovner, for medical negligence. To prove medical negligence, CACI 400 and 500 require 
Newcomer to prove (1) that Rovner was negligent; (2) that Newcomer was harmed; and (3) that 
Rovner’s negligence was a substantial factor in causing Newcomer’s harm. CACI 501 further 
defines negligence:  

Rover was negligent if he/it failed to use the level of skill, knowledge, and care in 
diagnoses and treatment that other reasonably careful medical doctors practicing 
in Rovner’s field would use in the same or similar circumstances … [The jury] 
must determine the level of skill, knowledge and care that other reasonably 
careful medical doctors practicing in Rovner’s field would use in the same or 
similar circumstances, based only on the testimony of the expert witnesses who 
have testified in this case. 

The MSJ 

Here, the MSJ is based on two grounds. First, Rovner contends that he did not breach the duty 
of care he owed to Newcomer. Second, Rovner contends that even if he breached the duty of 
care, such breach or breaches were not the cause of any of Newcomer’s injuries. 

Standard of Care 

With exceptions not applicable here, expert testimony is required in a medical negligence case 
to (1) define the applicable standard of care; (2) determine whether that standard was met or 
breached by the defendant; and (3) determine whether any negligence by the defendant caused 
the plaintiff’s damages. (Flowers v. Torrance Memorial Hospital Medical Center (1994) 8 Cal.4th 
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992, 1001.) 

Rovner submits the testimony of Dr. Alan Moelleken to establish the standard of care, and to 
opine that Rovner did not breach it. The Court finds Dr. Moelleken to be a qualified expert in this 
area, and finds his declaration testimony persuasive. Dr. Moelleken’s testimony is 
uncontroverted. 

On the ground that Rovner met or exceeded the standard of care applicable to the treatment of 
Newcomer, the MSJ is granted. 

Causation 

Rovner submits the declaration testimony of Dr. Moelleken to establish, to a reasonable degree 
of medical probability (greater than 50%), that no act or omission of Rovner caused or 
contributed to Newcomer’s alleged injuries. 

Again, the Court finds Dr. Moelleken to be a qualified expert in this area, and finds his 
declaration testimony persuasive. Dr. Moelleken’s testimony is uncontroverted. 

On the ground that Rovner’s conduct did not cause or contribute to Newcomer’s injuries, the 
MSJ is granted. 

Conclusion and Order 

Rovner has met his initial burden under section 437c by coming forward with evidence that 
Newcomer cannot establish either a breach of the applicable standard of care or causation. 
Newcomer has failed to identify specific evidence that would raise a triable issue of material fact 
on either of those points. Summary judgment is appropriate; the MSJ is granted. Rovner shall 
prepare a form of judgment, separate from any order on the motion for summary judgment, 
circulate that judgment for approval as to form in the usual way, and subsequently submit the 
judgment to the Court for signature. 

 

 

20.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CALIFORNIA STATEWIDE COMMUNITIES, PACE FUNDING GROUP, LLC 
* TENTATIVE RULING: * 
  
Defendants PACE Funding Group, LLC and California Statewide Communities Development 
Authority (“CSCDA”) (collectively, “Defendants”) bring this demurrer to the putative class action 
complaint filed by plaintiff Kendall Tuffli et al (“Plaintiffs”). The demurrer raises four arguments: 
(1) because the complaint seeks to enjoin the collection of property taxes, the Court is without 
jurisdiction to grant the relief sought, under Revenue and Taxation Code (“RTC”) section 4807; 
(2) because the complaint challenges the assessment of property taxes, and Plaintiffs failed to 
exhaust applicable administrative remedies, the Court is without jurisdiction to grant the relief 
sought, under RTC sections 1603, 4801, 4807, 4986, and 5097; (3) the action is time-barred 
under the 30-day statute of limitations set forth in Streets and Highways Code (“SHC”) section 
5660; and (4) Plaintiffs have waived any claims they may have had against Defendants. 
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Introduction & Preliminary Considerations 

Before specifically addressing the merits of Defendants’ contentions, the Court first deals with 
some preliminary matters as a backdrop to that endeavor. First, the Court rules on Defendants’ 
various Requests for Judicial Notice. Second, the Court embarks on a general overview of the 
allegations of Plaintiffs’ complaint. Finally, the Court examines the validation action (Exhibit A to 
the RFJN). 

Requests for Judicial Notice 

Defendants seek judicial notice of two categories of items. The Court grants judicial notice of 
Exhibit A (the judgment in the validation action). Exhibits B-F are various contractual documents 
related to the improvements made at the Tuffli residence. The Court takes judicial notice of the 
existence of those contracts and of the terms contained therein, but the Court does not take 
judicial notice of any legal conclusion based thereon.  

General Description of Allegations of Complaint 

Plaintiffs are homeowners in Contra Costa County. (Complaint ¶¶ 1-7; 31, 34, 36.) Plaintiffs 
sought to make energy efficient improvements to their homes, but did not want to either pay 
cash upfront for those improvements, or obtain traditional financing for those improvements. 
Instead, Plaintiffs paid for the improvements by participating in the PACE program. Generally 
described, the PACE program permits a homeowner to make improvements, and pay for them 
by agreeing to allow the relevant public entity (city or county) to impose additional property tax 
assessments on their property. (¶ 76.)  

Here, the complaint alleges a litany of misconduct in connection with the PACE program, 
against a variety of defendants. The contractors are not supervised. (¶ 90.) Homeowners are 
wrongfully charged for work that does not qualify for the PACE program. (¶ 89.) Homeowners 
are charged for improvements in excess of the maximum amounts permitted. (¶ 88.) 
Contractors pay kickbacks to the program administrators to obtain the work. (¶ 94.) The proper 
permits are not secured for the work. (¶ 92.) Inferior and/or unlicensed persons perform the 
work. (¶ 91.) 

The complaint pleads causes of action for violation of the Unfair Competition Law, Business and 
Professions Code section 17200 et seq (commonly and herein called “17200”), Financial Elder 
Abuse under Welfare and Institutions Code section 15610.30, and violations of the Consumer 
Legal Remedies Act (commonly and herein called “CLRA”).  

The Complaint seeks (i) equitable restitution; (ii) equitable rescission; (iii) restitutional reduction 
in assessments for improvements that were not eligible for the PACE program; (iv) reduction in 
assessment in the amount charged for work in excess of maximum PACE program guidelines; 
(v) restitutional disgorgement of profits reflecting the amount(s) paid to unlicensed persons; (vi) 
restitutional disgorgement of profits reflecting the amounts paid by homeowners who were not 
properly advised about the terms and costs of financing; (vii) restitution in the amount of any 
improper assessment charge paid by a homeowner who fully repaid a PACE assessment; (viii) 
restitution to repair damage caused by inferior work performed on Plaintiffs’ property; (ix) 
damages for Financial Elder Abuse, including punitive and exemplary damages; (x) declaratory 
relief that the contracts between Plaintiffs and defendant(s) are unlawful; (xi) compensatory 
damages for Financial Elder Abuse; (xii) punitive damages for Financial Elder Abuse; (xiii) 
interest; (xiv) an injunction under 17200; (xv) and injunction under the CLRA; (xvi) attorneys’ 
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fees under the Financial Elder Abuse statute; and, (xvii) attorneys’ fees under the CLRA. 

Validation Complaint and Judgment 

The validation complaint and judgment are before the Court by way of various requests for 
judicial notice, which the Court has granted. The purpose of a validation proceeding is to permit 
judicial review, and, if appropriate, validation of a public entity’s action. (See generally CCP 
section 860; Government Code sections 53510-53511.) Here, broadly speaking, the validation 
action sought to validate the creation and putative implementation of the PACE program in an 
additional 40 counties and designated cities within Los Angeles County (the PACE program 
already was up and running in 12 counties). The validation judgment subsequently entered did 
just that, as described below. 

The validation complaint describes the PACE program. A property owner seeking to make 
improvements first enters “into a contractual assessment agreement with [CSCDCA].” 
(Validation Complaint, ¶ 16.) Upon execution of that contract, “a contractual assessment … will 
be levied on each Participating Property in the amount necessary to finance the installation of 
the Authorized Improvement(s).” (Id. ¶ 17.) The “Assessment installments will be collected by 
the County on the Participating Property Owner’s property tax bill.” (Id.) The assessment will be 
recorded “with the County Clerk in the applicable County in the form of a notice of assessment.” 
(Id. ¶ 18.) Such recording will be in accordance with SHC section 5898.32. (Id.) The 
assessments take lien priority over mortgages, deeds of trust, and other private liens, “on a 
parity with ad valorem property taxes.” (Id. ¶ 19.) The improvements are then made by a 
certified third-party installer of the property owner’s choice, and CSCDA pays or reimburses the 
appropriate amount for the improvement. (Id. ¶¶ 23-24.) The complaint notes that “consistent 
with [SHC section] 5898.30, the Assessments shall be collected in the same manner and at the 
same time as the general taxes of the Counties on real property are payable, and subject to the 
same penalties and remedies and lien priorities in the event of delinquency and default.” (Id. ¶ 
43.) 

On October 17, 2014, a validation default judgment was entered in Sacramento Superior Court, 
Case No. 34-2014-00155547 (the “Validation Judgment”). Paragraphs 7-10 of the Validation 
Judgment say that the PACE program assessments imposed on the relevant properties are 
valid assessments under California law, have senior lien status, and are not unconstitutional 
takings under the Federal or California Constitutions. Paragraph 11 indicates that recording a 
Notice of Assessment with the County Clerk gives notice that an assessment is to be levied on 
the relevant property, and starts the 30-day limitation period set forth in SHC section 5660 
running.  

Legal Standard 

It is well settled that a demurrer admits all properly pleaded material facts, but not legal or 
factual conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 
859, 865.) The Court also may consider matters of which the Court may take judicial notice. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) If those facts support a cause of action under any 
valid theory, the complaint survives the demurrer. (Tran v. Farmers Group, Inc. (2002) 104 
Cal.App.4th 1202, 1211.) In determining whether the complaint states a claim for relief, the 
Court gives “the complaint a reasonable interpretation, reading it as a whole and its parts in their 
context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.) In order to be sustained, a general 
demurrer to a cause of action must dispose of the entire cause of action. (Daniels v. Select 
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Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167; Fremont Indem. Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 119.)  

Injunction of Tax Collection 

The demurrer first argues that the Court may not enjoin tax collection, and accordingly, each of 
the causes of action in the complaint fails. There are two problems with that argument. First, it is 
attacking Plaintiffs’ remedy, rather than any particular cause of action. (See, e.g., Demurrer at 
2:18-19 [“The Court cannot grant such relief.”]; 9:21 [“Simply put, the Court cannot grant the 
relief requested.”].) Second, and relatedly, assuming the Court agreed, it would not dispose of 
an entire cause of action, but, rather, a portion of the relief requested by Plaintiffs. 

RTC section 4807 confirms the Court’s view. It says “[n]o injunction … shall issue in any suit, 
action, or proceeding in any court … to prevent or enjoin the collection of property taxes sought 
to be collected.” Section 4807 does not say that no suit seeking an injunction can be 
maintained. It says that no injunction shall issue in any suit. Indeed, section 4807 seems to 
presuppose the suit’s existence; rather than prohibiting the suit itself, section 4807 
circumscribes the remedies available in such a suit. 

Water Replenishment District of Southern California v. City of Cerritos (2013) 220 Cal.App.4th 
1450 (“Water Replenishment”) is of no assistance to Defendants here. Water Replenishment 
restates the California Constitution’s command that “no legal or equitable process shall issue in 
any proceeding in any court against this State or any officer thereof to prevent or enjoin the 
collection of any tax.” (Id. at p. 1465.) It is true that a “taxpayer may not go into court and obtain 
adjudication of the validity of a tax which is due but not yet paid.” (Id.) But Plaintiffs seek 
restitutionary relief (among other things). The Court considers this might mean, for example, that 
Plaintiffs will pay their future taxes (the complaint alleges they already have paid past taxes) 
when due, but that Defendants are required to reimburse them for those tax liabilities on 
account of defendants’ misconduct. That is, at least with respect to the restitution sought, 
Plaintiffs are not contending that a tax obligation does not exist, or that the tax obligation itself is 
somehow invalid. Rather, they are contending that owing to defendants’ misconduct, they 
should be reimbursed for meeting that tax obligation.  

Water Replenishment goes on to say that the California Constitution bars “not only injunctions 
but also a variety of prepayment judicial declarations or findings which would impede the prompt 
collection of a tax.” (Id. at p. 1465.) But the Court does not envision issuing a judicial declaration 
impeding the prompt collection of tax. The critical factual issue in this case will be whether 
Defendants engaged in the misconduct alleged.  

It might be that the Court is not empowered to enjoin tax collection in this case (whether under 
RTC section 4807 or some other authority), but an injunction is a remedy. It is not a cause of 
action. Accordingly, a demurrer is not the appropriate vehicle to advance the argument that the 
remedy sought by Plaintiffs is improper. (See, e.g., Granny Purps, Inc. v. County of Santa Cruz 
(2020) 53 Cal.App.5th 1, 9.) There may come a time when the availability of an injunction must 
be litigated and decided. The remedy phase of this case is beyond the horizon of a demurrer. 
Fashioning the appropriate remedy will depend on what facts are proven by the evidence 
adduced at trial, and by what the applicable law allows. Certainly, Plaintiffs have not proven any 
part of their case at this juncture, and so the Court is not in the position of deciding what remedy 
or remedies are appropriate to award.  
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On the basis that the Court may not enjoin the collection of taxes, the demurrer is overruled. 
The Court specifically notes that this ruling is without prejudice to any party’s ability to argue, at 
an appropriate stage of this litigation, that the complaint seeks an impermissible injunction 
and/or that the Court is not empowered to enter the injunction Plaintiffs seek. 

Administrative Remedies 

The demurrer argues that Plaintiffs may not obtain a refund of tax they have paid without 
exhausting their administrative remedies. And that is true, as far as it goes. The RTC sections 
cited by Defendants do generally stand for that proposition. (See RTC section 1603.) 

But Williams & Fickett v. County of Fresno (2017) 2 Cal.5th 1258, cited by Defendants, 
demonstrates why this case is distinguishable and why those RTC sections do not deprive the 
Court of jurisdiction here. 

In Williams, the plaintiff sought a refund of taxes they had paid directly to the relevant public 
entity, on account of an error made by the public entity in computing the tax obligation. 
In Williams, Fresno County audited plaintiff, concluding it owed additional taxes based on 
personal property plaintiff purportedly owned, and assessed additional taxes. (Id. at p. 1265.) 
Liens were recorded against plaintiff’s property. But plaintiff claimed that much of the personal 
property that triggered the liens had not actually been owned, but rather, had been lost due to 
bankruptcy proceedings years before. (Id.) The relevant point, for this case, is that the plaintiff 
was fighting directly with Fresno County over Fresno County’s error in computing plaintiff’s 
taxes, and the remedy sought was a refund to be paid directly to plaintiff by Fresno County. 

That is not the set of facts alleged here. In this case, Plaintiffs do not allege that the taxing 
authority made an error that has resulted in their being charged erroneous taxes. Rather, 
Plaintiffs allege that Defendants engaged in wrongful conduct that caused Plaintiffs to incur 
additional tax liability. Plaintiffs are not asking the taxing authority directly for a “refund” of taxes 
they have paid. Rather, Plaintiffs want Defendants to pay restitution; in this context, that appears 
to the Court to mean to reimburse them for the tax liability Plaintiffs incurred as a result of 
defendants’ wrongful conduct. 

The Court must overrule a demurrer if the complaint states a claim under any valid theory. 
The Court’s reading of the complaint meets that standard. On the ground that Plaintiffs have 
failed to exhaust administrative remedies, the demurrer is overruled.  

Time Bar 

Defendants contend that the 30-day time bar set forth in SHC section 5660 applies here. 
Defendants also cite the validation judgment entered in favor of CSCDA (discussed above) in 
support of this contention. Opposing the demurrer, Plaintiffs argue that SHC sections 5050-5052 
and 5661 demonstrate that the 30-day time bar is inapplicable in this case, because the time bar 
is limited to “public improvements.” The Court has reviewed sections 5050, 5051, 5052, and 
5661, and they do not appear to have anything to do with limiting the application of the 30-day 
time bar set forth in section 5660. Section 5660 states: 

No action, suit, or proceeding to set aside, cancel, avoid, annul or correct any 
assessment or reassessment, or to review any of the proceedings, acts, or 
determinations therein, or to question the validity of, or to enjoin the collection of 
the assessments or reassessments … shall be maintained by any person unless 
such action is commenced within 30 days after the recording of the warrant, 
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diagram and assessment or reassessment, and thereafter all persons shall be 
barred from any such action or any defense of invalidity of the assessment or of 
bonds issued thereon or of the reassessment if such is made and of bonds 
issued thereon. 

However, as set forth above, the Court does not consider this to be solely a “suit or proceeding 
to set aside, cancel, avoid, annul or correct any assessment.” Plaintiffs do not appear to 
question the validity of the process of adding the special assessment to their property tax 
obligation. Plaintiffs do not appear to question the authority of CSCDA, Renew, PACE, the 
County Assessor or others to assess property as part of the PACE program. Rather, Plaintiffs 
allege that Defendants engaged in various bad conduct, the result of which was Plaintiffs being 
obligated to pay additional property taxes. One remedy Plaintiffs seek is restitution from 
Defendants for the amount of money they are obligated to pay as a result of that conduct. The 
Court cannot determine—at this stage of the litigation and on this record—that such relief falls 
within the ambit of section 5660. 

On the ground that SHC section 5660 bars this action, the demurrer is overruled. 

Waiver 

This argument can be disposed of simply in the context of a demurrer. Plaintiffs do not dispute 
the existence of the various contracts. Plaintiffs do not appear to dispute that the contracts say 
what Defendants contend they say. However, Plaintiffs do contend that the contracts were 
obtained by virtue of fraud/misrepresentation, and/or have an illegal object. Those 
determinations are fact intensive determinations, inappropriate for resolution on demurrer.  

On the ground that Plaintiffs have waived any claims against Defendants, the demurrer is 
overruled. The Court specifically notes that this ruling is without prejudice to any party’s ability to 
later argue—when there is a better developed factual record—that a waiver defense bars some 
or all of Plaintiffs’ case. 

Conclusion and Order 

The demurrer seems to argue that Plaintiffs here are without any remedy, solely by virtue of the 
happenstance that these transactions involve property tax assessments. But the Court 
considers that those assessments are merely the vehicle by which Plaintiffs paid for 
improvements to their homes. If contractors were unlicensed, or were paying kickbacks, or did 
subpar work, and Defendants took part in that conduct somehow, it cannot be that Plaintiffs 
have a 30-day limitations period to challenge that conduct in court. It might be that the remedies 
available to Plaintiffs are tightly circumscribed by law; for example, that Plaintiffs are unable to 
obtain an injunction, but those are questions appropriate for resolution at the remedy phase of 
this case. The complaint alleges, in many ways, a garden variety case where contractors and 
financiers conspired to provide homeowners subpar work at inflated prices. Assuming that 
conduct is proven, the Court is hard-pressed to believe that the tangential involvement of the 
property tax regime bars Plaintiffs from any and all recovery, as the demurrer contends.  

The demurrer is overruled. 
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21.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RENEW FINANCIAL GROUP LLC 
* TENTATIVE RULING: * 
 
Defendant Renew Financial Group LLC (“Renew”) brings this demurrer to the putative class 
action complaint filed by plaintiff Kendall Tuffli et al (“Plaintiffs”). The demurrer raises three 
arguments: (1) because the complaint seeks to enjoin the collection of property taxes, the Court 
is without jurisdiction to grant the relief sought, under Revenue and Taxation Code (“RTC”) 
section 4807; (2) because the complaint challenges the assessment of property taxes, and 
Plaintiffs failed to exhaust applicable administrative remedies, the Court is without jurisdiction to 
grant the relief sought, under RTC sections 1603, 4801, 4807, 4986, and 5097; and (3) the 
action is time-barred under the 30-day statute of limitations set forth in Streets and Highways 
Code (“SHC”) section 5660. 

Introduction & Preliminary Considerations 

Before specifically addressing the merits of Renew’s contentions, the Court first deals with some 
preliminary matters as a backdrop to that endeavor. First, the Court rules on Renew’s various 
unopposed Requests for Judicial Notice. Second, the Court embarks on a general overview of 
the allegations of Plaintiffs’ complaint. Finally, the Court examines the validation action (Exhibits 
A and B to the RFJN). 

Requests for Judicial Notice 

Renew seeks judicial notice of three items. All of the requests are unopposed. The Court grants 
judicial notice of Exhibit A (the complaint in the validation action), but takes judicial notice only of 
the existence of the complaint and its contents, not their truth. The Court grants judicial notice of 
Exhibit B (the validation judgment). The Court grants judicial notice of Exhibit C (the June 1, 
1988 Joint Exercise of Powers Agreement pertaining to Contra Costa County), but takes judicial 
notice only of the existence and contents of the JEPA, not their truth.  

General Description of Allegations of Complaint 

Plaintiffs are homeowners in Contra Costa County. (Complaint ¶¶ 1-7; 31, 34, 36.) Plaintiffs 
sought to make energy efficient improvements to their homes, but did not want to either pay 
cash upfront for those improvements, or obtain traditional financing for those improvements. 
Instead, Plaintiffs paid for the improvements by participating in the PACE program. Generally 
described, the PACE program permits a homeowner to make improvements, and pay for them 
by agreeing to allow the relevant public entity (city or county) to impose additional property tax 
assessments on their property. (¶ 76.)  

Here, the complaint alleges a litany of misconduct in connection with the PACE program, 
against a variety of defendants. The contractors are not supervised. (¶ 90.) Homeowners are 
wrongfully charged for work that does not qualify for the PACE program. (¶ 89.) Homeowners 
are charged for improvements in excess of the maximum amounts permitted. (¶ 88.) 
Contractors pay kickbacks to the program administrators to obtain the work. (¶ 94.) The proper 
permits are not secured for the work. (¶ 92.) Inferior and/or unlicensed persons perform the 
work. (¶ 91.) 
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The complaint pleads causes of action for violation of the Unfair Competition Law, Business and 
Professions Code section 17200 et seq (commonly and herein called “17200”), Financial Elder 
Abuse under Welfare and Institutions Code section 15610.30, and violations of the Consumer 
Legal Remedies Act (commonly and herein called “CLRA”).  

The Complaint seeks (i) equitable restitution; (ii) equitable rescission; (iii) restitutional reduction 
in assessments for improvements that were not eligible for the PACE program; (iv) reduction in 
assessment in the amount charged for work in excess of maximum PACE program guidelines; 
(v) restitutional disgorgement of profits reflecting the amount(s) paid to unlicensed persons; (vi) 
restitutional disgorgement of profits reflecting the amounts paid by homeowners who were not 
properly advised about the terms and costs of financing; (vii) restitution in the amount of any 
improper assessment charge paid by a homeowner who fully repaid a PACE assessment; (viii) 
restitution to repair damage caused by inferior work performed on Plaintiffs’ property; (ix) 
damages for Financial Elder Abuse, including punitive and exemplary damages; (x) declaratory 
relief that the contracts between Plaintiffs and defendant(s) are unlawful; (xi) compensatory 
damages for Financial Elder Abuse; (xii) punitive damages for Financial Elder Abuse; (xiii) 
interest; (xiv) an injunction under 17200; (xv) and injunction under the CLRA; (xvi) attorneys’ 
fees under the Financial Elder Abuse statute; and, (xvii) attorneys’ fees under the CLRA. 

Validation Complaint and Judgment 

As noted above, Renew has put the validation complaint and judgment before the Court by way 
of an unopposed request for judicial notice, which the Court has granted. The purpose of a 
validation proceeding is to permit judicial review, and, if appropriate, validation of a public 
entity’s action. (See generally CCP section 860; Government Code sections 53510-53511.) 
Here, broadly speaking, the validation action sought to validate the creation and putative 
implementation of the PACE program in an additional 40 counties and designated cities within 
Los Angeles County (the PACE program already was up and running in 12 counties). The 
validation judgment subsequently entered did just that, as described below. 

The validation complaint describes the PACE program. A property owner seeking to make 
improvements first enters “into a contractual assessment agreement with [CSCDCA].” 
(Validation Complaint, ¶ 16.) Upon execution of that contract, “a contractual assessment … will 
be levied on each Participating Property in the amount necessary to finance the installation of 
the Authorized Improvement(s).” (Id. ¶ 17.) The “Assessment installments will be collected by 
the County on the Participating Property Owner’s property tax bill.” (Id.) The assessment will be 
recorded “with the County Clerk in the applicable County in the form of a notice of assessment.” 
(Id. ¶ 18.) Such recording will be in accordance with SHC section 5898.32. (Id.) The 
assessments take lien priority over mortgages, deeds of trust, and other private liens, “on a 
parity with ad valorem property taxes.” (Id. ¶ 19.) The improvements are then made by a 
certified third-party installer of the property owner’s choice, and CSCDA pays or reimburses the 
appropriate amount for the improvement. (Id. ¶¶ 23-24.) The complaint notes that “consistent 
with [SHC section] 5898.30, the Assessments shall be collected in the same manner and at the 
same time as the general taxes of the Counties on real property are payable, and subject to the 
same penalties and remedies and lien priorities in the event of delinquency and default.” (Id. ¶ 
43.) 

On October 17, 2014, a validation default judgment was entered in Sacramento Superior Court, 
Case No. 34-2014-00155547 (the “Validation Judgment”). Paragraphs 7-10 of the Validation 
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Judgment say that the PACE program assessments imposed on the relevant properties are 
valid assessments under California law, have senior lien status, and are not unconstitutional 
takings under the Federal or California Constitutions. Paragraph 11 indicates that recording a 
Notice of Assessment with the County Clerk gives notice that an assessment is to be levied on 
the relevant property, and starts the 30-day limitation period set forth in SHC section 5660 
running.  

Legal Standard 

It is well settled that a demurrer admits all properly pleaded material facts, but not legal or 
factual conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 
859, 865.) The Court also may consider matters of which the Court may take judicial notice. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) If those facts support a cause of action under any 
valid theory, the complaint survives the demurrer. (Tran v. Farmers Group, Inc. (2002) 104 
Cal.App.4th 1202, 1211.) In determining whether the complaint states a claim for relief, the 
Court gives “the complaint a reasonable interpretation, reading it as a whole and its parts in their 
context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.) In order to be sustained, a general 
demurrer to a cause of action must dispose of the entire cause of action. (Daniels v. Select 
Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167; Fremont Indem. Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 119.)  

Injunction of Tax Collection 

The demurrer first argues that the Court may not enjoin tax collection, and accordingly, each of 
the causes of action in the complaint fails. There are two problems with that argument. First, it is 
attacking Plaintiffs’ remedy, rather than any particular cause of action. (See, e.g., Demurrer at 
2:18-19 [“The Court cannot grant such relief.”]; 9:21 [“Simply put, the Court cannot grant the 
relief requested.”].) Second, and relatedly, assuming the Court agreed, it would not dispose of 
an entire cause of action, but, rather, a portion of the relief requested by Plaintiffs. 

RTC section 4807 confirms the Court’s view. It says “[n]o injunction … shall issue in any suit, 
action, or proceeding in any court … to prevent or enjoin the collection of property taxes sought 
to be collected.” Section 4807 does not say that no suit seeking an injunction can be 
maintained. It says that no injunction shall issue in any suit. Indeed, section 4807 seems to 
presuppose the suit’s existence; rather than prohibiting the suit itself, section 4807 
circumscribes the remedies available in such a suit. 

Water Replenishment District of Southern California v. City of Cerritos (2013) 220 Cal.App.4th 
1450 (“Water Replenishment”) is of no assistance to Renew here. Water Replenishment 
restates the California Constitution’s command that “no legal or equitable process shall issue in 
any proceeding in any court against this State or any officer thereof to prevent or enjoin the 
collection of any tax.” (Id. at p. 1465.) It is true that a “taxpayer may not go into court and obtain 
adjudication of the validity of a tax which is due but not yet paid.” (Id.) But Plaintiffs seek 
restitutionary relief (among other things). The Court considers this might mean, for example, that 
Plaintiffs will pay their future taxes (the complaint alleges they already have paid past taxes) 
when due, but that Renew and other defendants are required to reimburse them for those tax 
liabilities on account of defendants’ misconduct. That is, at least with respect to the restitution 
sought, Plaintiffs are not contending that a tax obligation does not exist, or that the tax obligation 
itself is somehow invalid. Rather, they are contending that owing to defendants’ misconduct, 
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they should be reimbursed for meeting that tax obligation.  

Water Replenishment goes on to say that the California Constitution bars “not only injunctions 
but also a variety of prepayment judicial declarations or findings which would impede the prompt 
collection of a tax.” (Id. at p. 1465.) But the Court does not envision issuing a judicial declaration 
impeding the prompt collection of tax. The critical factual issue in this case will be whether 
defendants (including Renew) engaged in the misconduct alleged.  

It might be that the Court is not empowered to enjoin tax collection in this case (whether under 
RTC section 4807 or some other authority), but an injunction is a remedy. It is not a cause of 
action. Accordingly, a demurrer is not the appropriate vehicle to advance the argument that the 
remedy sought by Plaintiffs is improper. (See, e.g., Granny Purps, Inc. v. County of Santa Cruz 
(2020) 53 Cal.App.5th 1, 9.) There may come a time when the availability of an injunction must 
be litigated and decided. The remedy phase of this case is beyond the horizon of a demurrer. 
Fashioning the appropriate remedy will depend on what facts are proven by the evidence 
adduced at trial, and by what the applicable law allows. Certainly, Plaintiffs have not proven any 
part of their case at this juncture, and so the Court is not in the position of deciding what remedy 
or remedies are appropriate to award.  

On the basis that the Court may not enjoin the collection of taxes, the demurrer is overruled. 
The Court specifically notes that this ruling is without prejudice to any party’s ability to argue, at 
an appropriate stage of this litigation, that the complaint seeks an impermissible injunction 
and/or that the Court is not empowered to enter the injunction Plaintiffs seek. 

Administrative Remedies 

The demurrer argues that Plaintiffs may not obtain a refund of tax they have paid without 
exhausting their administrative remedies. And that is true, as far as it goes. The RTC sections 
cited by Renew do generally stand for that proposition. (See RTC section 1603.) 

But Williams & Fickett v. County of Fresno (2017) 2 Cal.5th 1258, cited by Renew, 
demonstrates why this case is distinguishable and why those RTC sections do not deprive the 
Court of jurisdiction here. 

In Williams, the plaintiff sought a refund of taxes they had paid directly to the relevant public 
entity, on account of an error made by the public entity in computing the tax obligation. In 
Williams, Fresno County audited plaintiff, concluding it owed additional taxes based on personal 
property plaintiff purportedly owned, and assessed additional taxes. (Id. at p. 1265.) Liens were 
recorded against plaintiff’s property. But plaintiff claimed that much of the personal property that 
triggered the liens had not actually been owned, but rather, had been lost due to bankruptcy 
proceedings years before. (Id.) The relevant point, for this case, is that the plaintiff was fighting 
directly with Fresno County over Fresno County’s error in computing plaintiff’s taxes, and the 
remedy sought was a refund to be paid directly to plaintiff by Fresno County. 

That is not the set of facts alleged here. In this case, Plaintiffs do not allege that the taxing 
authority made an error that has resulted in their being charged erroneous taxes. Rather, 
Plaintiffs allege that Renew and other defendants engaged in wrongful conduct that caused 
Plaintiffs to incur additional tax liability. Plaintiffs are not asking the taxing authority directly for a 
“refund” of taxes they have paid. Rather, Plaintiffs want Renew and the other defendants to pay 
restitution; in this context, that appears to the Court to mean to reimburse them for the tax 
liability Plaintiffs incurred as a result of defendants’ wrongful conduct. 
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The Court must overrule a demurrer if the complaint states a claim under any valid theory. The 
Court’s reading of the complaint meets that standard. On the ground that Plaintiffs have failed to 
exhaust administrative remedies, the demurrer is overruled.  

Time Bar 

Renew contends that the 30-day time bar set forth in SHC section 5660 applies here. Renew 
also cites the validation judgment entered in favor of CSCDA (discussed above) in support of 
this contention. Opposing the demurrer, Plaintiffs argue that SHC sections 5050-5052 and 5661 
demonstrate that the 30-day time bar is inapplicable in this case, because the time bar is limited 
to “public improvements.” The Court has reviewed sections 5050, 5051, 5052, and 5661, and 
they do not appear to have anything to do with limiting the application of the 30-day time bar set 
forth in section 5660. Section 5660 states: 

No action, suit, or proceeding to set aside, cancel, avoid, annul or correct any 
assessment or reassessment, or to review any of the proceedings, acts, or 
determinations therein, or to question the validity of, or to enjoin the collection of 
the assessments or reassessments … shall be maintained by any person unless 
such action is commenced within 30 days after the recording of the warrant, 
diagram and assessment or reassessment, and thereafter all persons shall be 
barred from any such action or any defense of invalidity of the assessment or of 
bonds issued thereon or of the reassessment if such is made and of bonds 
issued thereon. 

However, as set forth above, the Court does not consider this to be solely a “suit or proceeding 
to set aside, cancel, avoid, annul or correct any assessment.” Plaintiffs do not appear to 
question the validity of the process of adding the special assessment to their property tax 
obligation. Plaintiffs do not appear to question the authority of CSCDA, Renew, the County 
Assessor or others to assess property as part of the PACE program. Rather, Plaintiffs allege 
that Renew and the other defendants engaged in various bad conduct, the result of which was 
Plaintiffs being obligated to pay additional property taxes. One remedy Plaintiffs seek is 
restitution from Renew and the other defendants for the amount of money they are obligated to 
pay as a result of that conduct. The Court cannot determine—at this stage of the litigation and 
on this record—that such relief falls within the ambit of section 5660. 

On the ground that SHC section 5660 bars this action, the demurrer is overruled. 

Conclusion and Order 

The demurrer seems to argue that Plaintiffs here are without any remedy, solely by virtue of the 
happenstance that these transactions involve property tax assessments. But the Court 
considers that those assessments are merely the vehicle by which Plaintiffs paid for 
improvements to their homes. If contractors were unlicensed, or were paying kickbacks, or did 
subpar work, and Renew took part in that conduct somehow, it cannot be that Plaintiffs have a 
30-day limitations period to challenge that conduct in court. It might be that the remedies 
available to Plaintiffs are tightly circumscribed by law; for example, that Plaintiffs are unable to 
obtain an injunction, but those are questions appropriate for resolution at the remedy phase of 
this case. The complaint alleges, in many ways, a garden variety case where contractors and 
financiers conspired to provide homeowners subpar work at inflated prices. Assuming that 
conduct is proven, the Court is hard-pressed to believe that the tangential involvement of the 
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property tax regime bars Plaintiffs from any and all recovery, as the demurrer contends.  

The demurrer is overruled. 
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